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3meer / ORDER

PER S. JAYARAMAN, ACCOUNTANT MEMBER:

The Revenue filed this appeal against the order of the
Commissioner of Income Tax (Appeals)-6, Chennai in ITA
No0.477/CIT(A)-6/2016-17 dated 11.01.2019 for the assessment year

2014-15.
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2. M/s. East Coast Terminal Operations & Port Services Ltd., the
assessee, a shipping company and a co-owner of commercial ship,
M.V. Gem of Ennore, along with three other companies opted for
Tonnage Tax Scheme (TTS) u/s.115V of the Income Tax Act, 1961
(hereinafter the ‘Act’) in its return of income filed for the assessment
year 2014-15. The AO examined the claim and found that the
impugned ship was mainly used for transporting thermal coal for
TNEB between various ports of India which are well connected by
roads, the services rendered by the ship are services of a kind
normally provided on land and hence held that it does not satisfy the
conditions laid for a “qualifying ship” as per Section 115VD(c)(i) of the
Act. Since this issue being a recurrent one, the CIT(A) and the ITAT
has decided against the Revenue, however, the Revenue’'s appeal
before the Hon’ble High Court is pending, therefore the AO concluded
that the assessee is not eligible to opt for TT scheme. Further, the
AO found that the shareholders of the company viz. Trans Arab
Maritime LLC of Dubai held 58.67% of shares, Emirates Trading LLC
of Dubai held 41.33% of shares. Therefore, 99.99% of the shares
were held by two foreign companies and effective control
management of the assessee company is outside India and hence
the assessee is not a “qualifying company” to opt for TTS u/s.115VC

also. Further, the AO made disallowances of forex loss and u/s.14A
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rw.r 8D and concluded the assessment. Aggrieved, the assessee
filed an appeal before the CIT(A). The Ld.CIT(A) allowed the appeal.

Aggrieved against that order, the Revenue filed this appeal.

3. The case was heard through video conferencing. The Ld.DR
submitted that the Ld.CIT(A) following the decision of the Hon’ble
ITAT in the earlier years in the assessee’s case, wherein the issue
whether the assessee is a “qualifying company” u/s.115VC of the Act
was not there, decided the appeal based on the decision rendered
u/s.115VD of the Act alone. Therefore, the Ld.DR presented the
case on the lines of grounds of appeal. Per contra, the Ld.AR invited
our attention to the ITAT decisions in the assessee’s case viz., in ITA
No.1636/Mds/2017 for the AY 2013-14 dated 13.09.2017, wherein
this Tribunal following earlier years orders decided the issue
u/s.115VD of the Act in favour of the assessee and in ITAT Nos.1426
to 1430/Chny/2016 for the AYs 2005-06 to 2009-10 dated 12.02.2018
wherein the issue u/s.115VC of the Act was remanded to the AO for a
fresh adjudication. Thereafter, both the Ld.DR and the LD.AR agreed
that the issue u/s.115VC of the Act be restored to the AO for a fresh
adjudication. Since the other issues viz., disallowances of forex loss
and u/s.14A r.w.r. 8D of the Rules are also dependent on the

determination of whether the assessee is a qualifying company within
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the scope of Section 115VC of the Act, they pleaded that these

issues be remitted back to the AO for a fresh examination.

4. We heard the rival submissions. Since this Tribunal has
remitted the issues u/s.155VC of the Act in the orders, supra, to the
AO for a fresh adjudication and the other issues are dependent on
the decision of this issue, we deem it fit to remit the issues in the
appeal to the AO for a fresh examination. The AO after giving due
opportunity to the assessee to substantiate its case, shall decide the

issues in accordance with law.

5. In the result, the Revenue’s appeal is treated as partly allowed

for statistical purposes.

Order pronounced on 9" November, 2020 at Chennai.

Sd/- Sd/-
(& I ) ( T SIET )
(V. Durga Rao) (S. Jayaraman)
GI-P a/Judicial Member A@T T2+ /Accountant Member

ﬂ—rrér /Chennai,
fesATR/Dated 9™ November, 2020
RSR
311¢er 1 gfaferf@ 3r™d/Copy to:
1. 3rdremdi/Appellant 2. ScTff/Respondent 3. 3T ITFercT (3TUTeT)/CIT(A)

4. MR JGFACIT 5. fasmang gfafafeor 6. IS BISCI/GF



